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n this twelth edition of the SPLA
newsletter, we are proud to outline
the themes for the second South Pacific
Lawyer's Conference. Speakers from a
range of backgrounds and with expertise
in areas of law that are of particular
importance on the South Pacific bring
their enthusiasm for reform and
increasing opportunities for citizens in
the region. We hope that delegates will
feel inspired and empowered to make
changes in governance and access to
justice throughout the South Pacific.

 In brief …
Centre for Asia Pacific Pro Bono
funding
The CAPPB has proven to be a flexible and
innovative program that has delivered small
scale but crucial projects with pro bono
support across the Asia Pacific region.
However, ongoing activity is in doubt with
funding soon to run out. The Law Council of
Australia will investigate all avenues to see
whether funding might be renewed.
With an increasing number of organsations
looking for ways of contributing expertise on
a pro bono basis, the need for a service to
match the expertise to worthwhile projects
is greater than ever.
Naru and the rule of law
There has been widespread concern about
the rule of law situation in Nauru and calls
on the Nauruan Government to do more to
explain its position to the region.
Of particular concern has been the recent
reports that three opposition MPs were
arrested, including one who is reportedly
being prevented from leaving the country to
be with his family in New Zealand.
In early 2014, Nauru deported its only
magistrate, Peter Law, and denied its Chief
Justice, Geoffrey Eames, a visa to re-enter
the country. Various websites have been
blocked, including Facebook. Visa costs for
journalists have risen from $200 to $8,000,
restricting access to information.
The SPLA maintains that it is vital for the
rule of law to operate in every nation in the
South Pacific.
Kiribati calls for strong climate
change action
The Kiribati President Anote Tong urged
governments, especially Australia and New
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Fishing in Kiribati, 2008. Photo: AusAID

Zealand, to support climate change at the
Pacific Islands Forum in Port Moresby
recently.
The low-lying Pacific island nation could
see the first climate change refugees as
soon as in five years’ time. Its President
says Australia and New Zealand should it
be advocating for the smaller islands.
“Within 20 years we’re going to have a real
big, big problem,” Mr Tong said. "What we
are talking about is survival, it's not about
economic development... it's not politics,
it's survival."
The Kiribati President is calling for regional
cooperation and a united solution on
climate change to avoid a humanitarian
disaster akin to the Syrian refugee crisis.
Charter for development signed
The Third Pacific Islands Development
Forum Summit of Leaders (PIDF 3) in
September 2015 approved the Pacific
Islands Development Forum Charter and
launched the PIDF as an international
organisation.
Following approval the following countries
signed the Charter: Fiji, Kiribati, Republic of
Marshall Islands, Federated States of
Micronesia, Nauru, Solomon Islands,
Tonga, Vanuatu and the Pacific Islands

newSPLAsh Issue 12


Association of Non-Government
Organisations. The Charter provides the
organisational blueprint for the PIDF. It
was developed through consultation with
regional stakeholders in online discussions,
written submissions and workshops. The
PIDF Charter sets up the PIDF and makes
provisions for: Its purposes and functions;
structure and processes; funding
mechanisms; review process; dispute
mechanism; and how it is to come into
effect. Following the signing of the
Charter the PIDF flag was unfurled for
the first time by the PIDF Interim
Secretary General Mr Amena Yauvoli.

Human rights case law
The Secretariat of the Pacific
Community (SPC) has released the
largest collection of human rights case
law from the Pacific Islands region.
The publication, Pacific Human Rights
Law Digest (Volume 5), contains cases
with headnotes, and an analysed
summary of judgments, highlighting
significant human rights issues. It has
been designed for Pacific law students,
lawyers, magistrates, judges and human
rights advocates to be used as
precedents in
the courts
and as tools
for policy
initiatives.
The
publication
can be
downloaded
from the SPC
website.
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The Pacific Private Sector Development Initiative is a regional technical assistance facility
cofinanced by ADB, the Government of Australia, and the New Zealand Government.
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 In depth …
2nd South Pacific Lawyers’ Conference
SOUTH LAWYERS’
PACIFIC CONFERENCE
2
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17-18 SEPTEMBER 2015. BRISBANE, QUEENSLAND

www.southpacificlawyers.org

T

he SPLA hosts its second South Pacific
Lawyers’ Conference and AGM in
September this year. The Conference brings
together more than 100 legal professionals
from across the South Pacific region. The
themes to be explored over the two days
are about helping South Pacific legal
professionals practice, reform and grow.
The speakers and facilitators are leaders in
their fields and communities, and the
program covers some important aspects of
practising law in the South Pacific – as well as
providing some practical ways to work more
effectively.

STREAM 1: PRACTICE
Presentations and interactive workshops
will advance legal skills in areas of
commercial drafting, litigation and ethics:
•

Drafting court documents

•	Case analysis – effective
preparation for court
•

Commercial law

•

Ethics and the law

•	Enhancing negotiation and
mediation skills

The program covers topics including the
regulation of the legal profession, intellectual
property, adapting laws for effective reform
and the future of SPLA. There will also be a
series of workshops covering legal practices.
The workshop topics include judicial review,
case analysis and preparing for court and
mediation skills.

•

The organising committee comprises Ross
Ray QC, Prof. Eric Colvin, Mareva BethamAnnandale, Bronwyn Jones, Caroline Scott
and Lorraine Kershaw. The Conference is
supported by the Law Council of Australia
and the Commonwealth Government.

•	Continuing legal education and
PacLii

The committee has secured numerous
high-profile local and international speakers
who will address the legal training needs of
the South Pacific lawyer.
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Judicial review.

STREAM 2: REFORM & GROW
Increase trade, improve the business
environment for the South Pacific and
other topical issues:
•

Legal aid and pro bono schemes

•	Better adapted laws for enhanced
law reform
•	Domestic violence and protection
orders
•

Simplified business entities

•

Intellectual property and the region.
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Nauru. Photo: Angela Spalding, Australian adviser

Regionalism key to strengthing legal
profession and rule of law
The second South Pacific Lawyers’
Conference aims to inspire, educate, and
strengthen regional cooperation
throughout the South Pacific when it
takes place in Brisbane next week.
Legal professionals from 14 South Pacific
nations will gather at the Rydges
Southbank on 17 and 18 September to
hear eminent speakers and panellists from
across the region. Senior representatives
from law societies and bar associations
from across the South Pacific will also be
in attendance. Law Council of Australia
President Mr Duncan McConnel said the
rule of law was a critical plank for securing
economic development in the region, and
the Conference is important in helping
build robust and effective legal
frameworks. “This Conference – the
South Pacific Lawyers’ Association’s key
event – has been created and supported
because we all want to ensure a strong
legal profession is maintained in the South
Pacific. We want to assist lawyers in our
newSPLAsh Issue 12

region to practice, and legal systems to
reform and grow,” Mr McConnel said.
“I’m excited not only about the program and
what we can learn from the sessions run by
eminent speakers and panellists, but also
what we can learn from each other over the
coming days.”
Chair of the South Pacific Lawyers’
Association Mr Ross Ray QC said regionalism
has particularly critical resonance for South
Pacific island nations.
“Given the geography of this neighbourhood
and the scale of the populations involved, it is
only through regionalism that key challenges
can be overcome and opportunities
grasped,” Mr Ray said.
“It is only though building links, networks and
cooperation throughout the South Pacific
that we can ensure access to justice and the
rule of law. Without the rule of law – and
without the perception of the rule of law –
5



economic development is extremely difficult.
It is the conduit through which economic
growth flows and that growth is desperately
needed. “We want networks to form
amongst international colleagues, including
from Australia and New Zealand, from both
government, and the private profession, as
well as with the international organisations
represented here today, ”Mr Ray concluded.

Our officers are highly skilled at their work
which includes developing and implementing
foreign, trade and development policy,
negotiating international agreements,
delivering an effective aid programme, and
providing high quality consular assistance.
This business is often conducted in one of
the 29 foreign languages in which
Departmental staff are proficient.

The South Pacific Lawyers’ Association was
first established in 2007 through a joint
initiative between the Law Council of
Australia, the New Zealand Law Society, and
the International Bar Association (IBA). Its
mission is to promote the administration of
justice and the interests of the legal sector by
assisting developing law societies and bar
associations to improve and advance law in
the South Pacific.

Australia places a special value on its close
historical, political, economic, aid and
community links with the island countries
and territories of the Pacific, and is
committed to playing an active and
constructive role in our region. The strength
of this commitment is reflected in the fact
that Australia is the leading provider of
development assistance to the independent
countries of the Pacific, supporting their
sustainable economic and social
development through bilateral and regional
programs. This assistance is complemented
by a program of defence cooperation with
many of the Pacific island states, contributing
to their efficient and sustainable use of
maritime resources and enhancing regional
security. Australia also has significant trade
and commercial interests in the region - the
Pacific is Australia’s closest market.

A thank you to our major sponsor the
Australian Government's Department of
Foreign Affairs and Trade.
The Department’s purpose is to help make
Australia stronger, safer and more
prosperous by promoting and protecting our
interests internationally and contributing to
global stability and economic growth. The
Department provides foreign, trade and
development policy advice to the
government. We work with other
government agencies to ensure that
Australia’s pursuit of its global, regional and
bilateral interests is coordinated effectively.
The Department is the lead agency managing
Australia’s international presence. We
manage a network of 96 overseas posts in
five continents and we have over 4200 staff
located in Canberra, state and territory
offices and overseas posts. An additional
2400 are employed overseas as locally
engaged staff.

6

Australia is a founding member and active
participant in the key political and technical
organisations in the Pacific which have
emerged in recent decades to deal with
issues specific to the region.
For more information, visit www.dfat.gov.au
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Make your mark
Whether you want to provide or request pro bono legal assistance, you can
make your mark in strengthening the region’s law and justice sector.
The Centre for Asia-Pacific Pro Bono (CAPPB) matches requests for
assistance from the Asia-Pacific with pro bono providers in Australia.
We have now facilitated projects in more than 12 countries,
providing pro bono legal assistance worth more than $1.3million.

Bangladesh

The CAPPB has facilitated projects in…
Myanmar
Vietnam
Kiribati
Nauru
Papua New
Guinea

For more information
on providing pro bono
in the Asia-Pacific or to
request assistance,
please visit

cappb.org
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Solomon Islands
Cook Islands
Niue
Vanuatu

Fiji

Samoa
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 In depth…
Strengthening governance and the rule of law
Regional cooperation in the Pacific Judicial Development Programme
is enhancing access to justice and the professionalism of judicial
officers across the Pacific Island countries.

T

he goal of the Pacific Judicial
Development Programme (PJDP) is to
strengthen governance and rule of law in
Pacific Island Countries through enhanced
access to justice and professional judicial
officers who act independently according to
legal principles; its purpose is to support
PICs to enhance the professional
competence of judicial officers and court
officers, and the processes and systems that
they use.
The PJDP has operated since the mid-1990s
to promote the rule of law and strengthen
the capacity of courts across the Pacific. PJDP
operates under the oversight of the Pacific
Judicial Conference, comprising the Chief
Justice of the Pacific, which convenes
biennially. At present, it serves the judiciaries
of 14 Pacific Island Countries (PIC), being:
Cook Islands, Federated States of Micronesia,
Kiribati, Marshall Islands, Nauru, Niue, Palau,
Papua New Guinea, Samoa, Solomon Islands,
Tokelau, Tonga, Tuvalu and Vanuatu. The
founding vision of PJDP, earlier known as the
PJEP, was to train judges and magistrates
particularly in small PICs which otherwise

receive little official development assistance.
The current phase, between July
2010-December 2015, is being funded by
New Zealand’s Ministry of Foreign Affairs and
Trade.
The vision for the current phase is to
consolidate and extend the delivery of the
highest quality practical judicial training and
court development services, while significantly
enhancing the institutionalisation, localisation
and sustainability of those services for
stakeholders across the region. The focus
extends beyond meeting the educational
needs of judicial officers (both lay and law
trained) and court officers to include support
for process and system improvement, driven
by locally conducted action-research of formal
and customary dispute resolution, judicial
administration, promotion of ethics and
integrity, performance monitoring and
sustainability.
Currently, the PJDP is evaluating its impact
across the region, assessing the difference it
has made to courts, court users and
community.
Emerging data indicates that PJDP has made a
significant contribution to enabling the active
participation of judicial leaders within the
region. Regional cooperation has been a
driving force behind the successful
implementation of PJDP activities.

Chief Registrar John Alilee from the Supreme Court of
Vanuatu, leading a discussion and practical exercise with his
fellow Regional Trainers at the Advanced Curriculum
Development and Programme Management Workshop in
Palau, November 2013. © PJDP November 2013
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Also significant is the development of 15
Cook Island Indicators which are being used
to measure and report on judicial
performance across the region. The Indicators
relate to case management, appeals, access,
complaints, human resources and judicial
transparency. Moving towards greater
transparency and accountability, 11 PICs are
now producing annual reports inclusive of
newSPLAsh Issue 12

Sister Bernadette Mee Eberi facilitating a discussion about
how to improve support to unrepresented litigants in the
courts at the Enabling Rights Workshop in Kiribati,
November 2014. Left to Right: Mrs Tokouea Tokoia (Court
Clerk), Sister Bernadette Mee Eberi (Deputy Registrar, High
Court Kiribati) and Mr Tioti Taaite (Assistant Secretary
Public Service Office). © L Armytage 2014

data on these indicators. Before the PJDP
most courts were not producing reports, or
they were not annual or as comprehensive.
Moving towards sustainable and localised
capacity, PJDP has provided 50 small grants to
enable PIC to respond to their own localised
needs. Not only has this ensured that highly
nuanced priorities are met, but has also
enabled PIC to build their skills in activity
design, delivery and management.
Also strengthening local capacity to respond
to existing and emerging needs, is the
existence of a 61 strong training team of
individuals equipped with the skills and
knowledge to design and deliver capacity
building activities. Individuals from this team
have conducted 43 activities independently of
technical assistance from PJDP.
Recognising that justice must be provided
from the ‘top’ and also accessible from the
‘bottom’, PJDP has successfully piloted
projects to increase information available to
the public about its work and how vulnerable
groups, particularly unrepresented litigants;
can access the courts and their rights.
To further support progress in key areas
across the PJDPs mandate without, or with
reduced external support, ‘toolkits’ have been
developed covering;
•	conducting judicial orientation and
decision-making training
•	establishing/maintaining National Judicial
Development Committee
newSPLAsh Issue 12

Participants exchanging ideas during an interactive session at the locally run Lay
Judges’ Orientation course in Pohnpei of the Federated States of Micronesia, June
2014. Front group: right to left: Judge Irene Phillip, Kolonia Town Court; Presiding
Judge Halverson Hedson, Mwoakiloa Municipal Court and Pro-temp Judge Albert
Falcam, U Municipal Court. Back group right to left: Judge Petrus Beyan, Yap
Municipal Court and Judge Nelpet Perez, Madolinihmw. © L Armytage 2014

•	addressing family violence and youth
justice issues
•	creating and implementing case time goals
•	improving and creating access to justice
plans
•	designing, delivering and evaluating
training programs
•	improving judicial conduct and complaint
handling
• providing public information
•	enabling rights and assisting
unrepresented jitigants
• reducing backlog and delay
• annual court reporting
• project management.
Each toolkit provides practical guidance and
resources to enable needs to be addressed
independent of external donors and adviser
support. Many PIC are using the toolkits to
guide and develop their own initiatives. The
toolkits may be accessed online at: www.
fedcourt.gov.au
While there remains much to be done before
PIC are consistently ensuring justice for all,
PJDP has provided a strong platform of
appropriate local skills, knowledge, attitudes
and resources to continue progress towards
that goal.

International Programs,
Federal Court of Australia
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 In depth…
Allegations at Manus Island challenge
Australia’s commitment to the rule of law

R

ecent reports about the hasty transfer of
three Australian employees from the
Manus Island detention centre back to
Australia, after allegedly being involved in a
rape and drug abuse incident raise serious
questions about Australia’s commitment to
the rule of law and the legality of the Manus
Island refugee detention centre arrangement.
The case has escalated quickly, with the PNG
Prime Minister calling for an investigation.
Claims of rape at the detention centre have
been widely reported in the past. There has
also been a Senate Inquiry by the Federal
Parliament, but to date it is unclear whether
these reports have resulted in any
prosecution. The concern with this recent
case is that the alleged offenders were
transferred out of PNG to Australia before
PNG police could exercise their right to
question them.
The alleged victim is a local PNG woman.
PNG Police Commissioner Gari Baki
reportedly said that “he could not elaborate
on the matter because the allegations had
not been brought to the attention of PNG
police but had been ‘treated internally and
that’s why these people have been
deported.‘” Rape is a criminal offence under
the PNG Criminal Code. The Criminal Code
(Amendment) Act 2013 reflects the
seriousness of the offence by providing for
the death penalty where two or more
persons are involved.
The Australian Government continues to
deny any cover up and says that when the
three men were taken back to Australia it
was with the full knowledge and concurrence
of the PNG police, and that there were at
the time no allegations of criminal behaviour.
However, Commissioner Baki and
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Commander N’Drasal of Manus
police denied any knowledge of the transfer.
Although PNG immigration officials may
have consented to the transfer, as alluded to
by the Department of Immigration and
Border Protection, the alleged matter is a
criminal offence and clearance must come
foremost from the police. In any case, the
question, now that there are criminal
allegations, is whether the men will be
returned.
One also has to question why the expats
had to be transferred to Australia in such
haste. It is alleged that drugs were involved.
This itself must have raised serious legal
questions about substance possession and
consent.
Though the allegations in this case are far
more serious in nature, it does bring to mind
an incident in 2014 where an expatriate
driver involved in a hit-and-run incident that
resulted in severe injury to a seven-year-old
girl was hastily evacuated to Australia before
proper investigations could begin. That case
has since gone quiet. There have been many
other similar cases over the years, where
expats have escaped prosecution and, as a
result, frustrated police investigations in
PNG.
In 2004, the PNG Supreme Court clearly
stated in the Enhanced Co-operation
Program Case (ECP Case) that all foreign
nationals living and working in PNG are
subject to PNG laws and must be
prosecuted in PNG, unless a person is under
diplomatic immunity. The issue in the ECP
Case was whether the Australian Federal
Police, under the ECP, are exempt from
facing prosecution in PNG should their
newSPLAsh Issue 12



Manus Island regional processing facility
actions violate PNG laws. The Supreme
Court held that the scheme to exempt
prosecution of Australian Federal Police
members was an attempt by the Executive
arm of both the Australian and PNG
governments to ‘interfere with the exercise
of prosecution power by the police under
Papua New Guinea law’ and declared the
ECP unconstitutional.
The ECP Case was a solemn reminder that
all persons in PNG are subject to PNG laws,
irrespective of nationality, class or
organisation. That is the essence of the rule
of law. As an established democracy,
Australia is expected to adhere to this
standard and be at the forefront of the rule
of law in the region.
From a bilateral perspective, this issue also
raises questions of sovereignty. The Police
Commissioner gave his view on the manner
in which the expatriates were transferred to
Australia:
“It gives one very clear indication that we
have literally not much say what goes on
newSPLAsh Issue 12

within the [detention] camp and I think we
need to change that. We are a sovereign
nation. We have a police force that is
competent to do the investigations and it
must be given that responsibility.”

In the recent debate in the Australian
Parliament, Australia’s Attorney-General was
at pains to stress that “the management of a
regional processing centre on Nauru
or Papua New Guinea is entirely a matter for
the government of Nauru and the
government [of] Papua New Guinea. We
cannot legislate for the way in which they
manage regional processing centres.” Yet
Commissioner Baki’s disappointment
suggests that PNG police have limited de
facto jurisdiction over “what goes on within
the [detention] camp…” Such arrangements
could be unconstitutional as demonstrated
by the ECP Case.
Bal Kama is a PhD Candidate at the
ANU College of Law, Australian
National University, and provides his
own views.
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 Coming up...






Pacific Islands Law Officers’ network
(Dates to be confirmed)
Apia, Samoa
E: kerryn.kwan@pilonsec.org

Australasian Aid Conference
The Asia Foundation and the
Development Policy Centre
10 - 11 February 2016
Australian National University
www.devpolicy.org/events/event/call-forpapers-2016-australasian-aid-conference/





IBA Annual Conference
4 - 9 October 2015
Vienna, Austria
www.ibanet.org/Conferences/Vienna2015

28th LAWASIA Conference
Sydney, Australia
6 - 9 November 2015
www.lawasia.asn.au/lawasiaconferences.htm



Litigation Training Skills Program
Pacific Islands Law Officers’ network
(Dates to be confirmed)
Apia, Samoa
E: kerryn.kwan@pilonsec.org

34th Annual Meeting
Pacific Islands Law Officers’ network
7 - 10 December, 2015
Honiara, Solomon Islands
E: kerryn.kwan@pilonsec.org



Pacific Legislative Drafters Technical Forum
Pacific Islands Law Officers’ network
29 September - 2 October 2015
Apia, Samoa
E: kerryn.kwan@pilonsec.org



2nd South Pacific Lawyers’ Conference
and AGM
17 - 18 September 2015
Brisbane, Australia
www.southpacificlawyers.org

IBA Annual Conference 2016
18 - 23 September 2016
Washington DC, USA,
www.ibanet.org/Conferences/
conferences_home.aspx

The South Pacifc Lawyers’ Association was established in 2007 by the Law Council of Australia in partnership with the New
Zealand Law Society with seed funding from the International Bar Association. The South Pacific Lawyers’ Association exists
to assist developing law societies and bar associations in the South Pacific and to promote the interests of the legal profession
in the South Pacific. Please visit www.southpacificlawyers.org for more information. newSPLAsh is produced on behalf
of the South Pacific Lawyers’ Association by the Law Council of Australia. For all enquiries, or to submit articles to newSPLAsh,
please contact Karuna Gurung, phone +61 2 6246 3715 or email karuna.gurung@lawcouncil.asn.au.

